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 Plaintiffs, The Procter & Gamble Company and The Procter & Gamble Distributing 

Company (together, “P&G”), through counsel, respectfully file this Combined Memorandum in 

Support of its Motion to Strike Juror Affidavits and in Opposition to Defendants’ Motion for 

Immediate Inquiry into Possible Jury Misconduct. 

SUMMARY 

No doubt recognizing that the applicable law affords them no hope of relief, defendants 

resort to daring the Court to “look the other way” in the face of what they consider an 

“overwhelmingly clear” quotient verdict. Defendants’ Memorandum in Support 

(“Memorandum”), pp. 8-10.  Defendants claim that “[t]his Court is now being tested,” a thinly 

veiled suggestion that the Court break from a century’s worth of unanimous precedents.  Id. at 9. 

There’s a cynical old saw that goes, “When the law is against you, you can either deplore 

it or ignore it.”  Defendants evidently have decided to do a little of both.  In urging this Court to 

reject United States Supreme Court precedent, defendants deride the Supreme Court’s decision 

in Tanner v. United States, 483 U.S. 107, 107 S.Ct. 2739 (1987), as “dogmatic” and “[t]he 

plainest example of an injustice rendered” through application of Rule 606(b). Memorandum, p. 

9 n. 4.  They pretend that the Supreme Court and the Tenth Circuit have not really addressed the 

“quotient verdict” issues that defendants raise. Id. at 9-10, incl. n. 5.  Both courts have, the 

former beginning early last century, McDonald v. Pless, 238 U.S. 264, 35 S.Ct. 783 (1915), and 

the latter, beginning about fifty years ago, E.L. Farmer & Co. v. Hooks, 239 F.2d 547 (10th Cir. 

1956).  Instead of mentioning the many decisions on point from the past century, defendants 

choose to cite journal articles criticizing these decisions and a few other clearly inapposite cases. 

Memorandum, p. 9 n. 4.  The applicable law leaves no doubt that juror affidavits cannot be used 

to prove a quotient verdict and that, in any event, there was no quotient verdict in this case.   

The Court should not only disregard the juror affidavits submitted by defendants and 

deny defendants’ motion, it should strike the affidavits altogether because (1) they are rife with 

impermissible averments revealing the jury’s deliberations and mental processes, and thus are 

wholly incompetent under the plain language of Rule 606(b); (2) they contradict one another and 
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do not supply any admissible evidence establishing either a quotient verdict or reliance on 

extraneous prejudicial information; and (3) they are not notarized and do not qualify as 

declarations under federal law because they were not signed under penalty of perjury. 

STATEMENT OF RELEVANT FACTS 

After two weeks of trial, the Court instructed the jury on the elements P&G needed to 

prove in order to establish a Lanham Act violation (Instruction 14) and the types of damages the 

jury could award P&G if it found a violation, including loss of goodwill, P&G’s out-of-pocket 

expenses to correct defendants’ misstatements, and any other factors that bear on P&G’s actual 

damages (Instruction 20).  Instructions 14 and 20 are nearly identical to the “joint” instructions 

submitted by the parties.  The jury deliberated for approximately five hours before returning its 

verdict in favor of P&G and against all five defendants and awarding P&G $19,250,000 in 

damages.  At defendants’ request, the jury was polled and each juror individually confirmed that 

this was his or her verdict.  Since then, P&G has moved for prejudgment interest and for 

enhancement of the jury’s award. 

On March 26, 2007, defendants filed their Motion for Immediate Inquiry into Possible 

Jury Misconduct.  Defendants’ motion asks the Court 

to make an inquiry to determine (1) whether the jury relied on extraneous, prejudicial 
information in awarding damages, and (2) whether the jury formed and executed an 
agreement to arrive at a verdict that was not unanimous. 

Memorandum, p. 2.  Defendants state that, in the course of their attorneys’ “inquiry” of jurors, 

they learned that 

the jurors had awarded no damages to P&G other than “out-of-pocket” expenses, on 
which there was no true agreement. . . . These “out-of-pocket” expenses were almost 
entirely comprised of attorney fees and litigation costs, projected over a twelve-year 
period. 

Id. at 3.  Defendants assert that the jury had before it no evidence of P&G’s attorney fees or 

litigation expenses, so 

several of the jurors offered their own opinions concerning hourly rates at which 
attorneys were commonly compensated. . . . Some said $300 per hour. . . . Others 
ventured that it was $350 or even $600 per hour. . . . Given the duration of the 
litigation and the number of attorneys at P&G’s counsel table, some jurors apparently 
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guessed that P&G had expended tens of millions of dollars in attorney fees. . . . 
Others indicated that, since no evidence of attorney fees had been submitted, none 
could be awarded. . . . Ultimately, the jurors agreed to add up all their various guesses 
(including two “zero” verdicts) and divide by the number of jurors. . . . This 
agreement constituted an impermissible “quotient verdict” . . . . 

Id. at 4. 

Attached to defendants’ motion were affidavits from Jurors Tuttle (Exh. A), Riedl (Exh. 

B), and Platt (Exh. C).  Although labeled “affidavits,” none of them is notarized or sworn to 

under penalty of perjury, as required by federal law. 28 U.S.C. § 1746.  Therefore, they amount 

to nothing more than unsworn statements, akin to letters.  None of the unsworn affidavits 

mentions any influence from a source outside the jury room.  Every sentence of each juror’s 

substantive averments recounts his or her own, as well as the other jurors’, mental processes, 

discussions, and determinations during deliberations. See, e.g., Exh. A, ¶¶ 5-10 (by Juror Tuttle:   

“I felt . . . . Other jurors appeared . . . . I felt . . . . Other jurors appeared . . . . During our 

deliberations, the jury discussed . . . . we agreed . . . .  We agreed . . . . I did not think . . . we all 

agreed . . . . we knew . . . . We agreed . . . .”); Exh. B, ¶¶ 5-7 (by Juror Riedl:  “we determined . . 

. . we knew . . . one juror said . . . . Another juror indicated . . . . We agreed . . . .”); Exh. C, ¶¶ 5-

9 (“we used our own experiences . . . . we agreed . . . . We each came up with . . . . Two of the 

jurors did not want . . . . we considered . . . .”). 

The unsworn affidavits of Jurors Tuttle and Platt describe in strikingly similar quasi-

legalese the jurors’ supposed agreement in advance to be bound by the alleged quotient. 

Compare Exh. A, ¶ 8 (“We agreed to be bound by the result before asking each juror for an 

amount.”) with Exh. C, ¶ 6 (“[W]e agreed that whatever number was the average among all of 

us, we would abide by that number.”).1  Notably absent from Juror Riedl’s unsworn affidavit is 

any mention of such an agreement. Exh. B, ¶ 7.   
                                                 
1 See Jacobs v. Marathon County, 73 F.3d 164, 168-69 (7th Cir. 1996) (“lawyer-generated” juror affidavits “taken 
under controlled conditions” and “couched as these are in quasi-legalese which fits comfortably into a litigant’s 
view of a case, invite the raising of an eyebrow or two”).  See BioCore, Inc. v. Khosrowshahi, 2003 WL 22481768, 
**4 (10th Cir., Nov. 4, 2003) (unpublished, attached hereto as Exhibit B) (“Even assuming that jurors can accurately 
remember and state the basis for their verdict, there is no reason to suppose that every juror’s casual after-the-fact 
explanation will be fully reliable.”; citing United States v. Gonzales, 227 F.3d 520, 525-27 (6th Cir. 2000)).  
Plaintiffs purposely did not seek juror affidavits, whether to refute those submitted by defendants or to shed light on 
the techniques used in procuring them. 
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The same day on which defendants filed their motion, the Court received a letter from 

Juror Platt (Doc. 1154 (sealed)), which also was unsworn.  This letter was filed with the Court 

prior to the filing of defendants’ motion with the attached affidavits and presumably was 

unsolicited by any party.2   Her letter states that “[y]ou will be receiving an affidavit from me 

that was requested by Michael McCormick, a lawyer for the defendants” and that “I wish to give 

you some further details.” Id. at 1.  Although the letter states that the account in Juror Platt’s 

“affidavit is true to my understanding,” the account in her letter differs from her unsworn 

affidavit and those of Jurors Tuttle and Riedl in significant respects. Id. at 1. 

Juror Platt’s letter states, for example, that the jury “assigned damages to the only 

obvious out-of-pocket expenses that we could see, which were the legal costs and expert witness 

expenses incurred over the last 12 years.” Id.  None of the affidavits mentions “expert witness 

expenses,” for which the jurors definitely had evidence. Trial Transcript, pp. 365, 391-93 (Dr. 

DiFonzo’s billings), pp. 696-97, 763 (Dr. Hauser’s billings), and pp. 941, 1023 (Dr. Rosen’s 

billings).3 

Juror Platt’s letter goes on to explain, “First we came up with a number from each juror 

estimating these legal costs, planning on coming up with an average at the end” – notably, there 

is no mention of any agreement to use the average as the damages award. Letter, p. 1.  The letter 

refers to some discussion of “real experiences a few jurors had with lawyer fees,” after which 

jurors offered “a second round of figures,” which “came out a little differently.” Id.  Still no 

mention of any agreement to use the resulting amount as the award. 

Juror Platt’s letter makes specific reference to two jurors, presumably the same two jurors 

mentioned in Paragraph 8 of her unsworn affidavit.  The letter contradicts Paragraph 8, however, 

in a significant respect.  While Paragraph 8 states definitively that “[t]wo of the jurors did not 

want Procter & Gamble to get anything,” the letter equivocates, stating that Juror Platt 

                                                 
2 Plaintiffs have never contacted Juror Platt and, given the contents of her letter, it is presumed that defendants did 
not request that she send it to the Court. 
3 Excerpts from the trial transcripts are attached hereto as Exhibit A. 
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cannot say for certain that the two jurors who ultimately said zero in damages “did 
not want Procter & Gamble to get anything” (as stated in point #8 of the affidavit), or 
that they were just trying to bring the final amount down as low as possible. 

Id.  The letter further contradicts Paragraph 8 by stating Juror Platt’s belief that “we all agreed 

that there were expenses incurred by Procter & Gamble because of the defendants’ actions.” Id.  

This, of course, is completely inconsistent with the notion that two jurors believed P&G suffered 

no damages.  

Finally, the unsworn affidavits of Jurors Tuttle and Platt conspicuously fail to mention 

what happened after the jurors computed the figure of $19,250,000.  Juror Platt’s letter adds this 

key missing detail: “Every juror, at the end of the deliberation, agreed individually (even the 

two who originally said zero) that $19,250,000 was a fair amount in damages.” Id. at 2.  This 

single statement by Juror Platt refutes three critical factual assertions in defendants’ motion: 

• that at the end of the deliberations there still were two “‘zero verdict’ jurors,” 
Memorandum, p. 8; 

 
• that there was “no true agreement” on the award of $19,250,000, id. at 3 (see also id. at 2 

(suggesting it “was not unanimous”)); and 
 

• that this became the figure solely because of “an antecedent agreement to award the 
quotient of the collective awards,” id. at 8 – the sine qua non of defendants’ “quotient 
verdict” argument – when in fact the letter states that jurors individually consented to this 
figure independent of any such agreement. Id. at 2. 

Consistent with this statement from Juror Platt’s letter, the jurors individually reiterated their 

assent to the $19,250,000 award in open court, when they were polled at the insistence of 

defense counsel.   
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LEGAL ARGUMENT 

Rule 606(b) of the Federal Rules of Evidence provides, in pertinent part, as follows: 
 
Upon an inquiry into the validity of a verdict or indictment, a juror may not testify as 
to any matter or statement occurring during the course of the jury's deliberations 
or to the effect of anything upon that or any other juror's mind or emotions as 
influencing the juror to assent to or dissent from the verdict or indictment or 
concerning the juror's mental processes in connection therewith.  But a juror may 
testify about (1) whether extraneous prejudicial information was improperly brought 
to the jury's attention . . . . A juror’s affidavit or evidence of any statement by the 
juror may not be received on a matter about which the juror would be precluded 
from testifying. 

(Emphasis added.) Although defendants pay lip service to this rule, their arguments disregard not 

only its plain language, but also the case law interpreting it, including United States Supreme 

Court and Tenth Circuit decisions directly on point.  The only things addressed in the three 

unsworn affidavits are statements “occurring during the course of the deliberations,” their 

“effect” on the affiants’ and other jurors’ “mind[s] and emotions as influencing the juror[s] to 

assent to” the verdict, and the jurors’ “mental processes in connection therewith . . . .” Id.  They 

do not contain a hint of “extraneous prejudicial information” that “was improperly brought to the 

jury’s attention.” Id.  Therefore, nothing in the affidavits is admissible under Rule 606(b). 

A. Under Rule 606(b) And Almost A Century Of Case Law, Defendants Are Barred 
From Proving The Alleged Quotient Verdict Through Juror Statements, Affidavits, 
Or Testimony.  Questioning Jurors In Pursuit Of Such Evidence Would Be Not Just 
Pointless, But Contrary To The Binding Decisions Of The United States Supreme 
Court.  

 Buried in a footnote of defendants’ Memorandum is a candid allusion to the essential 

problem with their “quotient verdict” argument.  While discussing the Tenth Circuit’s decision in 

E.L. Farmer & Co. v. Hooks, supra, 239 F.2d 547, defendants appear to acknowledge this fact:  

if “deprived of juror statements,” there is “no way for a movant” to prove the “antecedent 

agreement” essential to a “quotient verdict” because jurors are “the only people who could 

provide that critical piece of information . . . .” Memorandum, p. 9 n. 5. 

Instead of accepting that this is the law, defendants issue what amounts to a “what-are-

you-going-to-do-about-it” challenge to the Court, as if this were the first time anyone recognized 
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this proof problem and as if it were up to the Court to find a way to overcome it.  In fact, the 

Supreme Court addressed this issue almost one hundred years ago.  A review of the case law and 

the legislative history of Rule 606(b) shows that defendants’ attempt to pry into the jurors’ minds 

and memories to learn how they arrived at their award is a non-starter for defendants.4 

Even before McDonald v. Pless, supra, 238 U.S. 264, the Supreme Court held that juror 

testimony was incompetent to show that a jury reached a compromise verdict.  Faced with 

evidence indicating jurors had reached such a verdict, the Court in Hyde v. United States, 225 

U.S. 347, 384, 32 S.Ct. 793, 808 (1912), shut the door on any further inquiry of the jurors: 

[T]he testimony of jurors should not be received to show matters which essentially 
inhere in the verdict itself and necessarily depend upon the testimony of the jurors, 
and can receive no corroboration.   

Soon thereafter, in McDonald, the Supreme Court squarely addressed quotient verdicts. 

The trial court in McDonald refused to permit jurors to be sworn as witnesses “on the 

ground that a juror was incompetent to impeach his own verdict.” 238 U.S. at 266.  In upholding 

that ruling, the Supreme Court addressed precisely the “quotient verdict” dilemma that has 

prompted defendants’ “[t]his court is now being tested” dare: 

When the affidavit of a juror, as to the misconduct of himself or the other members of 
the jury, is made the basis of a motion for a new trial, the court must choose between 
redressing the injury of the private litigant and inflicting the public injury which 
would result if jurors were permitted to testify as to what happened in the jury room.  
These two conflicting considerations are illustrated in the present case.  If the facts 
were as stated in the affidavit, the jury adopted an arbitrary and unjust method in 
arriving at their verdict, and the defendant ought to have relief, if the facts could have 
been proved by witnesses who were competent to testify in a proceeding to set aside 
the verdict.  But let it once be established that verdicts solemnly made and publicly 
returned into court can be attacked and set aside on the testimony of those who took 
part in their publication and all verdicts could be, and many would be, followed by an 

                                                 
4 The cases are legion in which district and appellate courts, based on Rule 606(b), have refused to admit juror 
affidavits, statements, letters, or testimony purporting to explain how the jury calculated damages. See, e.g., Seven 
Gables Corp. v. Sterling Recreation Org., 686 F.Supp. 1418, 1426 (W.D. Wash. 1988) (striking jury foreperson’s 
declaration stating that interest was considered in making damages award; not admissible under Rule 606(b)); 
Michaels v. Michaels, 767 F.2d 1185, 1204-05 (7th Cir. 1985) (excluding affidavit explaining that jury considered 
interest in making award, even though court acknowledged “if the affidavit is true the plaintiff will receive an 
undeserved bonanza”); Wilsmann v. Upjohn Co., 572 F.Supp. 242, 244-45 (W.D. Mich. 1983); Meyerhoff v. 
Michelin Tire Corp. 852 F.Supp. 933, 939 (D. Kan. 1994); Ohanian v. Avis Rent A Car Sys., Inc. 779 F.2d 101, 110 
(2d Cir. 1985); Robles v. Exxon Corp., 862 F.2d 1201, 1206-07 (5th Cir. 1989); Peveto v. Sear Roebuck & Co., 807 
F.2d 486, 488-89 (5th Cir. 1987); USFL v. NFL, 644 F.Supp. 1040, 1043-45, 1049-50 (S.D. N.Y. 1986). 
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inquiry in the hope of discovering something which might invalidate the finding.  
Jurors would be harassed and beset by the defeated party in an effort to secure from 
them evidence of facts which might establish misconduct sufficient to set aside a 
verdict. If evidence thus secured could be thus used, the result would be to make what 
was intended to be a private deliberation, the constant subject of public investigation; 
to the destruction of all frankness and freedom of discussion and conference. 

Id. at 267-68.  The Supreme Court was palpably unmoved by the plight of a defendant who has 

no way to prove a quotient verdict other than by inadmissible juror testimony (id. at 268): 

For, while it may often exclude the only possible evidence of misconduct, a change in 
the rule ‘would open the door to the most pernicious arts and tampering with jurors.’  
‘The practice would be replete with dangerous consequences.’  ‘It would lead to the 
grossest fraud and abuse’ and ‘no verdict would be safe.’  

Contrary to defendants’ suggestion that McDonald left the door open to district courts 

questioning jurors about their deliberations when a quotient verdict is alleged, Memorandum, pp. 

9-10, McDonald actually slammed that door shut once and for all.  And the Supreme Court has 

not come close to opening it since McDonald.  In Stein v. New York, 346 U.S. 156, 178-79, 73 

S.Ct. 1077, 1089 (1953), the Court stated: 

Courts uniformly disapprove compromise verdicts but are without other means than 
admonitions to ascertain or control the practice . . . . Nor have the courts favored any 
public or private post-trial inquisition of jurors as to how they reasoned, lest it operate 
to intimidate, beset and harass them.  This Court will not accept their own disclosure 
of forbidden quotient verdicts in damage cases. McDonald v. Pless, 238 U.S. 264. . . . 
But this inability of a reviewing court to see what the jury has really done is inherent 
in jury trial of any two or more issues, and departure from instruction is a risk 
inseparable from jury secrecy and independence. 

A review of the decisions since McDonald reveals absolutely no judicial tolerance either for 

using juror testimony to prove quotient verdicts or for questioning jurors to elicit such testimony. 

If it is possible, Tanner v. United States, supra, 483 U.S. at 118-19, reflects even greater 

antipathy on the Supreme Court’s part toward the sort of post-verdict inquiry that defendants 

urge here.  In reaffirming McDonald and “‘[t]he strong policy against any post-verdict inquiry 

into a juror’s state of mind,’” id., the Supreme Court in Tanner held that the “‘interest in the 

integrity of jury proceedings’” justified not permitting 

the inquiry petitioners seek to make into the internal processes of the jury.  There is 
little doubt that postverdict investigation into juror misconduct would in some 
instances lead to the invalidation of verdicts reached after irresponsible or improper 
juror behavior.  It is not at all clear, however, that the jury system could survive such 
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efforts to perfect it.  Allegations of juror misconduct, incompetency, or 
inattentiveness, raised for the first time days, weeks, or months after the verdict, 
seriously disrupt the finality of the process. . . . Moreover, full and frank discussion in 
the jury room, jurors’ willingness to return an unpopular verdict, and the 
community’s trust in a system that relies on the decisions of laypeople would all be 
undermined by a barrage of postverdict scrutiny of juror conduct. 

Id. at 120. 

Tanner also carefully documented the legislative history of Rule 606(b), which clearly 

shows Congress’ intent that juror testimony not be permitted to show quotient verdicts and that 

jurors not be questioned about their deliberations when a quotient verdict is alleged. Id. at 122-

25.  The cases decided since McDonald unanimously are in accord with this view.5 

B. This Was Not A Quotient Verdict Because The Jurors All Agreed To The Final 
Award. 

Even if one had the power to disregard the plain language of Rule 606(b), the 

unmistakable import of its legislative history, and almost a century of case law prohibiting proof 

of a quotient verdict through juror testimony and preventing inquiries pursuing such evidence, 

further inquiry in this case still would not be warranted because the only evidence specifically 

addressing what happened after the jurors computed the $19,250,000 figure proves there was no 

quotient verdict.  The unsworn affidavits of Jurors Tuttle and Platt fail to address the question 

that would be critical to an alleged quotient verdict, if one were allowed to prove it with juror 

testimony:  what happened after the jurors computed the figure of $19,250,000?  Juror Platt’s 

letter answers this question and supplies the missing information: “Every juror, at the end of the 

deliberation, agreed individually (even the two who originally said zero) that $19,250,000 was a 

fair amount in damages.” Letter, p. 2.  Each juror individually confirmed this in open court, 

                                                 
5 See, e.g., BioCore, Inc., supra, 2003 WL 22481768 at **5 (citing McDonald); Barry v. Leglec, 39 F.2d 297, 302 
(8th Cir.1930); Manhattan Oil Co. v. Mosby, 72 F.2d 840, 847 (8th Cir.1934); Complete Auto Transit, Inc. v. Wayne 
Broyles Eng. Corp., 351 F.2d 478, 479-81 (5th Cir. 1965); Courtesy Subaru-Jaguar, Inc. v. Jaguar-Rover-Triumph, 
Inc., 1985 U.S. Dist. LEXIS 12916, *2-3 (D. Kan., Dec. 11, 1985) (unpublished, attached hereto as Exhibit C); 
Womble v. J.C. Penney Co., 47 F.R.D. 350, 352-53 (E.D. Tenn. 1969); Multiflex, Inc. v. Samuel Moore & Co., 709 
F.2d 980, 998 (5th Cir. 1983); Scogin v. Century Fitness, Inc., 780 F.2d 1316, 1318-20 (8th Cir. 1985); Otis Elevator 
Co. v. Coyle Realty Co., 1988 WL 4623, *1 (4th Cir., Jan. 14, 1988) (unpublished, attached hereto as Exhibit D); 
Helm v. Bunch, 1989 WL 20403, *7 (6th Cir., Mar. 8, 1989) (unpublished, attached hereto as Exhibit E); Chavez v. 
City of Lynwood, 1994 WL 659012, *2 (9th Cir., Nov. 22, 1994) (unpublished, attached hereto as Exhibit F). 
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when they were all polled at the insistence of defense counsel.6 

This information, supplied by Juror Platt’s letter, stymies defendants’ “quotient verdict” 

argument.  In E.L. Farmer & Co. v. Hooks, supra, 239 F.2d 547, the Tenth Circuit held that the 

fact jurors added “several sums which the several jurors respectively think should be awarded 

plaintiff,” and then divided the total by the number of jurors, 

does not render a verdict reached in that manner open to impeachment on the ground 
of being a quotient verdict, provided that after the mathematical computation has 
been made and the quotient is known, each juror for himself agrees severally and 
collectively that the sum reached in that manner shall be carried forward into the 
verdict. . . . So far as the record discloses, the jurors may have agreed each for himself 
after the addition and division had been completed that the quotient thus reached 
should be his verdict.  Therefore, the showing made was not enough to warrant 
impeachment of the verdict on the ground that it was a quotient verdict. 

Id.  Based on Juror Platt’s letter and each juror’s individual affirmative response when asked in 

open court if this was his or her verdict, the holding in Hooks adds a second layer of 

pointlessness to the inquiry defendants seek.  In addition to the rule of McDonald and its 

progeny, which forecloses juror testimony to prove a quotient verdict, Hooks forecloses 

defendants even from arguing that this situation represents a quotient verdict, based on Juror 

Platt’s letter and the poll in open court. Accord, Womble v. J.C. Penney Co., supra, 47 F.R.D. at 

355; Maher v. Isthmian Steamship Co., 253 F.2d 414, 419 (2d Cir. 1958). 

C. The Jurors’ Alleged Speculation About P&G’s Attorneys And Their Fees Did Not 
Constitute “Extraneous Prejudicial Information” Of The Sort That Could Be 
Admissible To Impeach A Verdict Under Rule 606(b).   

 Based on the unsworn affidavits of Jurors Tuttle, Riedl and Platt, defendants argue that 

jurors “clearly considered” what defendants contend was “extraneous prejudicial information” 

under Rule 606(b), including “[t]he number of lawyers at P&G’s counsel table” and speculation 

about how P&G’s lawyers were being compensated and what their hourly rates and total billings 

have been. Memorandum, pp. 2-3, 6.  Under Rule 606(b), affidavits or statements from jurors 

                                                 
6 In view of McDonald’s prohibition on using juror affidavits to prove quotient verdicts, a juror who dissents from 
such a verdict must disavow it when polled, or the result stands. See Armentrout v. Virginian Ry. Co., 72 F.Supp. 
997, 1000 (S.D. W.Va. 1947), rev’d on other grounds sub. nom. Virginian Ry. Co. v. Armentrout, 166 F.2d 400 (4th 
Cir. 1948); see also United States v. Schroeder, 433 F.2d 846, 851 (8th Cir. 1970).   
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showing that “extraneous prejudicial information” was brought to their attention would be 

admissible to impeach a verdict.  This is the “extraneous” exception to Rule 606(b).  None of the 

information cited by defendants, however, constitutes “extraneous prejudicial information.”  

The number of P&G lawyers at counsel table was self-evident to the jurors throughout 

the trial.  Mr. McCormick himself called attention to it, beginning with his opening statement. 

Trial Transcript, p. 85 (“They have good lawyers and lots of them.”).7  What jurors witness in 

open court, even if not admitted into evidence, cannot constitute “extraneous” information under 

Rule 606(b). Farmers Co-Operative Elevator Assn. v. Strand, 382 F.2d 224, 230 (8th Cir. 1967) 

(matters that take place in the jury’s presence are not “extraneous”); Georges v. Government of 

Virgin Islands, 119 F.Supp.2d 514, 520-21 (D. V.I. 2000) (defendant’s demeanor in front of the 

jury and jurors’ speculation about how witnesses would have answered questions if objections 

had not been sustained were not “extraneous”); United States v. Dunn, 961 F.Supp. 249, 250-51 

(D. Kan. 1997) (marijuana odor in courtroom was not “extraneous”); Bradford v. City of Los 

Angeles, 1994 WL 118091, *6 (9th Cir., April 4, 1994) (unpublished, attached hereto as Exhibit 

G) (jurors’ alleged consideration of stricken testimony they had witnessed was not 

“extraneous”).  Moreover, how such matters affected jurors’ mental processes and deliberations 

is not admissible. Rule 606(b).   

Furthermore, jurors’ speculation about how much P&G’s lawyers have been or will be 

paid likewise would not constitute “extraneous prejudicial information” of the sort that could be 

admissible under Rule 606(b) to impeach the verdict. Morgan v. Woessner, 997 F.2d 1244, 1261-

1262 (9th Cir. 1993) (three jurors revealed in interviews that whether the damages should cover 

plaintiff’s attorney fees was raised during deliberations and that one juror speculated those fees 

might total $90,000; held, statements not admissible under Rule 606(b)’s “extraneous” 

exception); Carson v. Polley, 689 F.2d 562, 579-82 (9th Cir. 1982) (jury’s speculation about 

                                                 
7 Ostensibly because it helped make their point about P&G’s “aggressiveness” in this litigation, defense counsel also 
insisted on asking questions that reminded jurors of the length of this case and the prior trial, two other issues about 
which defendants claim the jury speculated. Memorandum, p. 3; Trial Transcript, p. 853 (“Q. [by Mr. McCormick to 
John Pepper] Wasn’t [the videotape] played for you in a previous proceeding?”), and p. 1567 (reference to “ten 
years” of litigation by Mr. Joyce in closing argument).   
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attorney fees not “extraneous”); Bradford v. City of Los Angeles, supra, 1994 WL 118091 at *6 

(same); Gault v. Poor Sisters of St. Francis Seraph, 375 F.2d 539 (6th Cir. 1967) (jury’s 

speculation about attorney’s share of any award not “extraneous”); United States v. Stewart, 317 

F.Supp.2d 426, 429-30 (S.D. N.Y. 2004) (discussion about lawyer’s hourly rate not 

“extraneous”); see also Wilsmann v. Upjohn Co., supra, 572 F.Supp. at 245 n. 3 (jury 

consideration of defraying a plaintiff’s attorney fees would not be “extraneous”). 

The fact that individual jurors might have recounted their personal experiences with 

attorneys or their hourly rates and fees also is not admissible under Rule 606(b)’s “extraneous” 

exception. Marquez v. City of Albuquerque, 399 F.3d 1216, 1223 (10th Cir. 2005) (“A juror’s 

personal experience . . . does not constitute ‘extraneous prejudicial information.’”).  Jurors’ 

individual or collective musings about such matters are strictly internal and thus cannot be 

admissible under Rule 606(b). Id. 

Despite their failure to submit any shred of admissible evidence of juror misconduct, 

defendants nevertheless ask the Court “to make an inquiry” of jurors.  It is as if defendants are 

posing this question: what harm could it do to question the jurors about their deliberations or 

review their notes, in search of extra-record information they considered but should not have?  

The Supreme Court answered this question long ago.8  So did Congress with – in Tanner’s words 

– “uncommon clarity” when it approved the current version of Rule 606(b).9 

Over and over, defendants assert that the Court has discretion to “conduct an inquiry into 

the information relied on by the jury in determining the amount of damages awarded . . . .” 

Memorandum, pp. 7 and 10.  They fail to mention, however, that courts, even in the cases 

defendants cite, have refused to compel or allow juror testimony for that purpose10 or otherwise 

delve into deliberations, unless the defendant first comes forward with admissible evidence of 

juror misconduct. See United States v. Barber, 147 Fed. Appx. 941, 945-46 (11th Cir. 2005), and 

                                                 
8 See quoted portions of McDonald, Stein, and Tanner, supra, inveighing against post-verdict juror interrogation. 
9 Tanner, 483 U.S. at 124-25 (quoting the Senate’s report: “‘Jurors will not be able to function effectively if their 
deliberations are to be scrutinized in post-trial litigation.’”). 
10 See cases cited in footnote 4 (rejecting juror testimony purporting to explain how damages were calculated). 
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United States v. Register, 182 F.3d 820, 840 (11th Cir. 1999) (cited at Memorandum, p. 9). 

Not a single case cited by defendants supports their contention that the unsworn affidavits 

submitted with their Memorandum constitute, or are likely to lead to, admissible evidence under 

Rule 606(b).  The “extraneous” exception to Rule 606(b) applied in Aluminum Co. of America v. 

Loveday, 273 F.2d 499, 500 (6th Cir. 1959), because the juror traveled by himself to the scene, 

inspected the subject cattle, and reported his findings to the other jurors.  It applied in the Beverly 

Hills Fire Litigation, 695 F.2d 207, 213-15 (6th Cir. 1982), because the juror conducted an out-

of-court experiment in his home and reported the results to another juror.  It applied in United 

States v. Crosby, 294 F.2d 928, 949 (6th Cir. 1961), because the jurors learned of the guilty plea 

through news reports.  In Government of Virgin Islands v. Gereau, 523 F.2d 140 (3d Cir. 1975), 

the court refused to consider rumors that circulated among jurors while they deliberated under 

the “extraneous” exception unless they could definitively be traced to a source outside the jury 

and then only if the rumors “carried the coercive force of threats or bribery.” Id. at 151 (“normal 

. . . intra-jury influences may not be impeached by juror evidence”); see also id. at 151-54 

(considering only juror evidence alleging statements to jurors by marshal and jury attendant). 

None of these decisions supports defendants’ position that the jurors’ unsworn affidavits 

are admissible in this case.  None of the affidavits mentions any influence from a source outside 

the jury room. Every sentence in them recounts the affiant’s own or other jurors’ mental 

processes, discussions, and determinations during deliberations – e.g., “I felt,” “We agreed,” 

“Another juror indicated,” “We each came up with,” “Two of the jurors did not want,” etc. 

Exhs. A, B, and C (emphasis added). These are classic intra-jury matters off-limits under Rule 

606(b).  

Defendants’ reliance on United States ex rel. Owen v. McCann, 435 F.2d 813 (2d Cir. 

1970), is misplaced. Memorandum, p. 5.  Contrary to defendants’ oversimplified rendition of 

Owen, it did not hold that juror affidavits are admissible to show jurors injected any personal 

knowledge of extra-record facts into their deliberations. Jurors’ post-verdict affidavits and 

testimony were submitted to support Owen’s habeas corpus petition.  That evidence suggested 
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jurors had discussed previously undisclosed information about Owen during the deliberations, 

including his prior activities and reputation, which were unrelated to the criminal charges against 

him.11  Defendants neglect to mention that, in Owen, the jurors who allegedly brought this 

information into the jury room learned at least some of it from non-jurors (e.g., one juror’s 

husband), and that Owen was decided based on New York law, since that is where he had been 

tried. Owen, 435 F.2d at 815, incl. n. 2, 816, and 819-20.  Owen should, therefore, be confined to 

criminal cases in which jurors improperly obtained information about the defendant from outside 

sources, if not to cases applying New York’s rule on jurors’ post-verdict affidavits.12   

Despite defendants’ pleas to the contrary, it is clear, based on the unsworn affidavits, that 

the proposed inquiry – i.e., into the alleged “quotient verdict” and the jurors’ alleged speculation 

about attorney fees – clearly would be out of bounds under Rule 606(b) and would result in 

further impermissible invasions of the jury’s private deliberations.  The inadmissible documents 

before the Court – the three unsworn affidavits and Juror Platt’s letter – comprise a veritable 

advertisement for Rule 606(b) and case law against subjecting jurors to post-verdict questioning.  

Even though the affidavits no doubt were carefully drafted by defendants’ attorneys who had all 

                                                 
11 The court in Owen could not tell if jurors had given misleading responses about their prior knowledge of Owen 
during voir dire, because the transcript was missing. 
12 See Simon v. Kuhlman, 488 F.Supp. 59, 66 (S.D. N.Y. 1979) (reading Owen as limited to information that 
infiltrated the jury’s deliberations which “would not have been available to the jury at all but for the improper 
actions of the jurors”).  After reconciling mixed signals from the New York courts, the court in Owen concluded 
“the supposed New York rule” would permit evidence that jurors brought “into the jury room specific factual 
material about [Owen] that was derived solely from their personal lives rather than the evidence adduced in trial.” 
Id. at 820-21.  It made clear it was concerned not with “whether the jurors ‘became witnesses’ in the sense that they 
discussed matters not of record but whether they discussed specific extra-record facts relating to the defendant . . . .” 
Id. at 818 n. 5.  The Ninth Circuit has similarly limited its holding in Hard v. Burlington Northern R.R., 812 F.2d 
482, 486 (9th Cir. 1987) (“Hard I”), which defendants also cite.  In Hard I, juror affidavits suggested one juror was 
familiar, based on past experience, with the defendant’s settlement practices when workers were injured.  Although 
the Ninth Circuit remanded for further inquiry, it later clarified it had done so because “a juror’s past experiences 
were directly related to the litigation,” as distinguished from “general knowledge . . . that every juror carries into the 
jury room.” Hard v. Burlington Northern R.R., 870 F.2d 1454, 1461, 1462 (9th Cir. 1989) (“Hard II”).  The Ninth 
Circuit has cited this distinction repeatedly in holding that, when (as allegedly occurred in this case) jurors speculate 
about a party’s attorney fees based on their past experiences with attorneys, it does not constitute “extraneous 
prejudicial information” of the sort that would be admissible under Rule 606(b). Morgan v. Woessner, supra, 997 
F.2d at 1261-62; Bradford v. City of Los Angeles, supra, 1994 WL 118091 at *6.  In this case, defendants have 
submitted no evidence that information from sources outside the jury room, which was directly related to defendants 
and would not have been available but for jurors’ improper actions, infiltrated the jury room.  The jurors in this case 
deliberated for five hours without going home.  There is no evidence they were subjected to any outside influences 
supplying them extra-record information. At most, the unsworn affidavits identify intra-jury matters such as 
speculation and recounting personal experiences, which, as demonstrated, are not admissible to impeach a verdict. 



 

438554.3  16  
 

the time in the world to word them in such a way as to optimize the chances for their admission 

(see footnote 1, supra), they are rife with inadmissible averments, contradict one another in 

significant respects, and cannot be squared with Juror Platt’s illuminating, self-drafted letter.   

Based on Supreme Court and Tenth Circuit jurisprudence, and given defendants’ inability 

to submit even a shred of admissible Rule 606(b) evidence via affidavits, it would be wholly 

improper to subject these jurors to interrogation about their deliberations and verdict.13  In 

Holden v. Porter, 405 F.2d 878 (10th Cir. 1969), as in this case, the defendant submitted “totally 

incompetent evidence” and “made no claim that the jury had been subjected to an extraneous and 

improper influence.”  For reasons unknown, the district court nevertheless subjected jurors to 

post-verdict interrogation.  Although the Tenth Circuit held that the district court ultimately was 

correct in denying the defendant’s new trial motion, the court of appeals called the inquiry “a 

proceeding in direct defiance to the reasons for” the rule and found it necessary to “repeat the 

oft-quoted statement in McDonald v. Pless” prohibiting such questioning. Id. (citations omitted). 

The spectacle of subjecting the jurors in this case, who already have performed their 

public service, to defense counsel’s vintage rapid-fire interrogation, inevitably twisting them in 

testimonial knots as they struggle to recall what they said, did, thought, and agreed to during a 

five-hour period many weeks ago, holds the potential to be one of the true low points in the 

history of our jury system.  To avoid that ending, we must avoid this beginning. See McDonald. 

CONCLUSION 

P&G respectfully requests that, under the applicable law, in particular Rule 606(b) of the 

Federal Rules of Evidence and the decisions interpreting it, the juror affidavits submitted by 

                                                 
13 See McDonald, Stein, and Tanner, supra; see also United States v. Espinoza, 338 F.3d 1140, 1149 (10th Cir. 2003) 
(“Courts are not to examine the jury’s internal deliberations for the purpose of questioning its verdict.”); United 
States v. McElhiney, 2003 WL 22995557 (10th Cir., Dec. 22, 2003) (unpublished, attached hereto as Exhibit H) 
(affirming district court’s refusal to subject jurors to questioning even about their discussions arguably constituting 
premature deliberations); United States v. Voigt, 877 F.2d 1465, 1469 (10th Cir. 1989) (affirming district court’s 
refusal to permit interrogation of jurors about their deliberations even where it appeared they had considered what 
they were told not to consider:  “Inquiries into jury verdicts and deliberations are looked upon with strong disfavor.  
Counsel’s argument is specious and frivolous.”; citations omitted); United States v. Miller, 806 F.2d 223, 225 (10th 
Cir. 1986) (denying post-verdict motion for inquiry of jurors); United States v. Ross, 1994 WL 459608 (10th Cir., 
Aug. 22, 1994) (unpublished, attached hereto as Exhibit I) (same result); United States v. Olivas-Rivera, 1995 WL 
66475 (10th Cir., Feb. 7, 1995) (unpublished, attached hereto as Exhibit J) (same result).     
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defendants be stricken and defendants’ motion for an immediate inquiry be denied. 

DATED this 12th day of April, 2007. 
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Michael D. Zimmerman (3604) 
James D. Gardner (8798) 
SNELL & WILMER L.L.P 
Gateway Tower West 
15 W. South Temple, Suite 1200 
Salt Lake City, UT 84101 
Telephone:  (801) 257-1900 
Facsimile:  (801) 257-1800 
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